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PAY ME FAIRLY, KATHIE LEE!
THE WTO, THE RIGHT TO A LIVING WAGE,
AND A PROPOSED PROTOCOL

J.M Spectar*

1. INTRODUCTION

The clash between labor and management over living wages has taken
on a global dimension as exemplified by the sweatshop scandals implicating
the likes of Kathie Lee Gifford1 , and the protests in Seattle and Davos against
the World Trade Organization (WTO). This article addresses the WTO's
seeming indifference to labor rights and it proposes a framework for
reconciling workers' basic rights to earn living wages with the WTO's
agenda and institutional structure. First, the article claims that there is a
sound jurisprudential basis for a worker's human right to earn living wages
and that there is growing international recognition of this right. Then, the
article contends that the WTO's apparent anti-labor tilt can be significantly
redressed by a non-binding plurilateral protocol on living wages to the WTO
agreements that gives due regard to the legitimate policy agenda and

*. Ph.D. 1999, Claremont Graduate University; M.A.P. 1997, Claremont Graduate School;
J.D. 1992, University of Maryland School of Law; M.A. 1992, George Washington
University; M.B.A. 1989, Frostburg State University; B.A. 1989, University of La Verne.
Associate Professor of Law, La Verne College of Law, California
1. Kathie Lee has become the international poster-girl for sweatshop bosses, a feudal
femme fatale, lording it over the grimy backs and the guttural groans of global labor. Despite
her gallant efforts to polish this image, labor websites have built a cottage industry around
Kathie Lee's alleged misdeeds, transforming her into an omnipresent villainess - the Big Bad
Mama of global sweatshops. It is reported that Kathie Lee/Wal-Mart sweatshops in
Guatemala pay $28.57 for 44 hours of work, (65 cents per hour), well below subsistence
levels. Similarly, at Carribean Apparel that makes Kathie Lee labels, the base wage is 60
cents an hour, or $4.79 per day - an amount that meets only one third of the cost of living.
These workers spend about $57.07 per month to rent two small rooms, 46 cents for a
roundtrip bus ticket to work, and $1.37 for a simple lunch. By the end of the day, the
average worker making Kathie Lee outfits has about $1.08 to feed his/her family. See, Kathie
Lee Sweatshop in El Salvador (last modified Sept. 20, 1999)
< http://www.nlcnet.org/KATHLEE/elsalvinfo.html>. It is no surprise that the mention of
her name now conjures a choir of ill clad, under-nourished urchins ululating: "Pay me fairly
Kathie Lee!"
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institutional framework of the WTO. The proposed protocol would, inter
alia, exhort all members to enact or support the enactment and
implementation of comprehensive living wage laws. The final section of the
article proposes guidelines for such a protocol and it develops a realistic
framework for achieving compliance that takes into account the nature and
purpose of the WTO as well as the limits and possibilities of international
law.
II. DEFINING THE LIVING WAGE

The evolving concept of a living wage often eludes facile definition.
First, there is the problem of the appropriate formulae or menagerie of
indices to use in calculating the living wage. Further, even assuming
concurrence on the technical formulae, some question the normative goals
as well as the desirability of living wage laws. In addition, the calculation of
living wages often varies within national borders, as well as across national
boundaries. Nevertheless, while many different formulae may be used to
compute living wages, there is growing consensus on the fundamental
content and purpose of living wage laws. In addition, while the definitions
of living wages may sometimes include many terms with varying opacity, the
living wage calculi used by many jurisdictions are based upon on quantifiable
indicia such as cost of living data and poverty indexes.
The concept of a living wage for working people is an old and resilient
idea. As early as 1913, the Wisconsin legislature adopted a Living Wage law
that directed the Wisconsin Industrial Commission to establish a "living
wage," defined as "compensation for labor paid.., sufficient to enable the
employee receiving it to maintain himself or herself under conditions
consistent with his or her welfare."2 The law defined "welfare" to "mean and
include reasonable comfort, reasonable physical well-being, decency and
moral well-being., 3 Similarly, during the turbulent economic years of the
1930s, Franklin Roosevelt declared, "by living wage I mean more than a bare
subsistence level - I mean the wages of decent living."4
More recently, many labor activists have constructed the living wage
concept around several agreed upon principles. Neil Kearney, the General
Secretary of the International Textile, Garment and Leather Works
2. WIs. STAT. §§104.01(5) and 104.01(9)(1996); Wis. ADMIN. CODE, § 72.001, et
seq.(19._).
3. WIS. STAT. §§ 104.01(5) and 104.01(9)(1996). The Wisconsin Industrial Commission
is the predecessor to today's Wisconsin Department of Industry, Labor and Human Relations.
4. National Association of Social Workers On-Line, Government Relations Alert (visited
Apr. 6, 2000) <http://www.naswdc.org/govwk/almnwage.htm>.
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Federation (ITGLWF), states that a living wage is "a wage that will allow the
workers involved not to just subsist, but to live in reasonable comfort and to
have a little bit left aside as disposable income."5 Similarly, the International
Confederation of Free Trade Unions (ICFTU) maintains that living wages
paid for the standard workweek must "always be sufficient to meet basic
needs of workers and their families and to provide some discretionary
income." 6 Later, participants at Berkeley California Living Wage Summit
of July 1998 stated a living wage is
[T]he net wage earned during a country's legal maximum work
week, but not more than 48 hours, that provides for the needs of an
average family unit (nutrition, clothing, health care, education,
potable water, childcare, transportation, housing and energy) plus
savings (10% of income).7
In sum, the living wage is a wage for complete sustenance, that is
remuneration sufficient to supply the basic necessaries and reasonable
comforts intrinsic in realizing a sustainable and generally acceptable standard
of living, including health benefits, some discretionary income and
compensated time off.
Finally, it is important to distinguish the living wage concept from the
minimum wage. Minimum wage standards may be 'fair wages' in some cases
but they are not necessarily wages for complete sustenance as defined above.8
In fact, minimum wages often represent uneasy and expedient compromises
between governments, business interests and union bosses rather than "living

5. International Labour Organization, Bureau for Workers' Activities (visited Apr. 6,
2000) <http://www.ILO.org>.
6. MaquilaNetwork Update, What IsA Living Wage, (Vol. 3, No. 4) (Dec. 1998) (visited
Apr. 6, 2000)< http://www.maquilla.com>.

7. Id.
8. Most workers paid the minimum wages are barely able to make ends meet. In the U.S.

the Fair Labor Standards Act of 1938 established the first federal minimum wage at $.25 per
hour, applicable to employees in interstate commerce. Subsequently, the minimum wage was
raised in 1961 to $1.15 and the scope of coverage was widened to include federal and other
employees. From 1963-1997, the minimum wage increased from $1.25 - $4.25. After the

1997 increase, the minimum wage stands at $5.15. The Department of Labor, The Minimum
Wage (visited Apr. 6, 2000) <http://www.dol.gov/dol/esa/public/minwage/main.htm>;
Associated Press, The FederalHourly Minimum Wage Since Its Inception (visitedjApril29,
2000) <http://www.cnn.com/US/9608/20/minimum.wage.sign/graph-mimimum.wage.gifp.
Internationally, the minimum wage lags even further behind the living wage.
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wages" as conceived here. Despite the periodic increases in minimum
wages, most minimum wage levels are still below extant living wage floors. 9
Il. THE WTO AND LABOR
The World Trade Organization is "an institutional and procedural
framework" for freer trade that coordinates economic relations among
member states and also includes a strong dispute resolution mechanism. ° In
1995, the WTO became the successor organization to the General Agreement
on Tariffs and Trade (GATT)." The GATT, which became effective in
1948, was itself the heir to the failed International Trade Organization (ITO).
The ITO, the result of the Havana Conference of 1947, was the first bold
attempt to create a liberalized system of international trade based on nondiscrimination and elimination of trade barriers. 2 The ITO Charter never
came into existence largely because of the Cold War-inspired suspicion of
international institutions, the revival of protectionist sentiment in the U.S.
and the disinterest of the business community. 3
After the failure of the ITO, the GATT emerged as the first global
commercial agreement with the primary purpose of reducing tariffs and other
barriers to world trade.14 The GATT combined the bilateral approach to trade
negotiations with the unconditional most-favored nation principle, which
"multilateralizes any concessions contained in bilateral agreements by
making them available to all members of the GATT" except for the unilateral

9. The National Labor Committee reports the following base hourly wages in the apparel
industry for selected countries: Bangladesh - 1 cent; Burma - 4 cents; China - 23 cents
(living wages: 87 cents per hour); Colombia (70-80 cents); Dominican Republic 69 cents;
El Salvador - 59 cents (living wage: $1.18 per hour); Guatemala - 37-50 cents; Haiti - 30
cents (living wage 58 cents an hour); Honduras - 43 cents (living wage 79 cents an hour);
India 20-30 cents; Indonesia 10 cents; Malaysia -$1.00; Mexico - 50-54 cents; Nicaragua

23 cents (living wage 80 cents an hour); Pakistan 20-26 cents; Peru - 90 cents; Philippines
- 58-76 cents; Romania- 24 cents; Sri Lanka- 40 cents; Thailand - 78 cents. The National
Labor Committee, Apparel Wages Around The World (visited Apr. 6, 2000)
<http://www.nlcnet.org/resources/wages.htm>.

10. See, Angela R. Broughton et al., InternationalLegal Developments in Review: 1998
Business Regulation, 33 INT'L LAW. 291, 309 (1999).
11. See generally,FOLSOM et al., INTERNATIONAL TRADE AND INVESTMENT IN ANUTSHELL

70-78 (1996).
12. See, HENKINETAL., INTERNATIONAL LAW 1396-1397 (1993).

13. See id. at 1397.
14. See id. President Truman used his power to make executive agreements when he signed
the GATT protocol, thus sidestepping congressional reluctance to join another international

organization.
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preferences for developing countries embodied in Articles XXXVIXXXVIII.1 5 For over halfa century, the GATT sponsored eight major tariff
and trade negotiations (Rounds) that accomplished significant trade
liberalization in goods, including tariff reductions, anti-dumping rules,
reduction of agricultural subsidies and an increase foreign protection of
intellectual property."
Most of the WTO agreements are the outcome of the 1984-1996
Uruguay Round of trade negotiations. 17 In addition to liberalization of trade
in goods, the WTO's Multilateral Trade Agreements (MTAs) include a
General Agreement on Trade in Services (GATS) and Agreements on TradeRelated Intellectual Property Rights (TRIPS) and Trade-Related Investment
Measures (TRIMS). Unlike the binding MTAs, the WTOs Plurilateral Trade
Agreements (including agreements on government procurement, trade in
civil aircraft, dairy and bovine meat) are non-binding, thus members can
freely opt to comply with them or disregard them with impunity. 8 For the
most part, the WTO's Covered Agreements clarify and elaborate upon the
basic concepts of GATT 1947.!9 In addition, the WTO also attempts to
change all protectionist measures related to agriculture into mere tariff
barriers that may be subsequently lowered in multinational trade
negotiations. 1°
Despite an internationally recognized organizational structure that
distinguishes it from its predecessor organization, the WTO remains a
"minimalist institution with institutional and procedural capabilities, but with
It mainly facilitates the implementation
,,2.
no substantive competence.
basket of agreements. The WTO lacks
the
of
operations
the
and administers
the power to bring action on its own initiative; only member states can
initiate actions under the WTO's Dispute Settlement Understanding.22 The
Dispute Settlement Understanding requires that any determinations regarding
infractions of the WTO agreements must be undertaken within the
framework of the WTO's own institutional mechanisms for settling

15. See id.
16. See id. at 1397-1398.
17. See, Final Act Embodying the Results of the Uruguay Round of Multilateral Trade
Negotiations, April 15, 1994, LEGAL INSTRUMENTS - RESULTS OF THE URUGUAY ROUND vol.
1 (1994), 33 I.L.M. 1129 (1994) (hereinafter Final Act].
18. See FOLSOM, supra note 11, at 71.

19. See id. at 77.
20. See id.
21. Id.at72.

22. See id.
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disputes. 23 The 135-member governments of the organization make major
decisions usually by consensus at either the biennial Ministerial Conferences
or at regular meetings by officials of the General Council in Geneva. 24 All
members have an equal vote in both bodies and the decision-making is
normally made by consensus; consensus is not obtained if one member
formally objects-a not so infrequent occurrence.25 Where consensus is
unattainable, the "the matter at issue shall be decided by voting., 26 "The
by the 'decisions, procedures and
WTO decision-making is also guided
27
customary practices' of GATT.
Various councils, bodies and committees such as the Dispute Settlement
Body and the Trade Policy Review body perform specific tasks and they are
accountable to the Ministerial Conference or the General Council. 28 For
example, the Trade Policy Review Body (TPRB) is charged with ensuring
that individual members prepare a 'Country Report' on their trade policies
and their perceived adherence to the WTO Covered Agreements. The TPRB
then issues its own report about the member's adherence and forwards it to
the Ministerial Conference for evaluation.29
The World Trade Organization has vigorously resisted any formal
linkage between trade and core international labor rights. ° Member states,
particularly the lesser developed countries (LDCs), have opposed the
inclusion of any "social issue clause" in the international trade agenda. 3' In
addition, WTO agreements discourage member states from imposing
sanctions on each other in response to differences over labor standards.32
Further attempts by some to claim that the preamble to the GATT and a few
of the GATT's provisions support the consideration of the social dimension
of trade agreements have failed. While the preamble does appear to support
some of labor's goals such as attaining full employment and raising the
standard of living, there is little in the agreement that expands on these social

23. See Robert Howse, The World Trade Organizationand the Protection of Workers'
Rights, 3 J. SMALL & EMERGING Bus. L. 131, 134 (1999).
24. See The World Trade Organization, About the WTO (visited Apr. 29, 2000)
<http://www.wto.org/wto/about/organsnO.htm>.
25. See Folsom, supra note 11, at 75.
26. Id.
27. FOLSOM, supranote 11, at 71.
28. See id. at 74.
29. See id. at 74-75.
30. See HOWSE, supra note 23.
31. See Broughton, supra note 10, at 305-307.
32. See id. at 307-308.
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goals. In fact, even Article XX - the strongest 'evidence' of the GATT's
commitment to social issues is not very expansive. The closest link between
trade and labor (in Article XX) permits discriminatory measures against
"products of prison labor." Less directly related to labor standards, but of
significance are the provisions that permit states to take measures "necessary
to protect public morals" and "necessary to protect human, animal or plant
life or health." But Article XX does not go so far as to require the payment
of living wages or to protect other core labor rights.
Increasingly, some WTO members in the industrialized North are urging
the WTO to become active in the enforcement of labor rights and for stronger
linkage between trade and labor standards.33 For example, on the matter of
child labor, some countries have argued that child labor is morally wrong.
More importantly for the WTO, the use of child labor creates an unfair
advantage in favor of those countries that allow violations of child labor
laws.34 The relative cheapness of child labor means that employers who use
child labor can manufacture products at lower costs and can afford to sell at
lower prices than the competition in countries where child labor laws are
strictly enforced.35
Meanwhile, other member states have strongly opposed linking trade
and child labor or wage standards. These states argue that trade sanctions
purportedly based on labor standards or human rights standards may actually
have protectionist motives.36 Less Developed Countries (LDCs) claim that
they would be placed at a competitive disadvantage with developed nations
if they have to comply with the same labor standards.37 The LDCs charge the
Developed Countries (DCs) with trying to reduce the comparative advantages
of LDCs whose wage and labor standards are lower.3" They contend that
higher labor standards would reduce the labor pool, drive up production
costs, and eventually jeopardize the very survival of the business.39 In
addition, the LDCs resent the paternalistic undertones of the West's desire
to link trade and labor standards.4" Finally, some question whether an
absolute ban on child labor would necessarily inure to the benefit of children
in countries that lack the social services and economic structures required to

33.
34.
35.
36.
37.
38.
39.
40.

See id.
See id. at 306.
See id.
See id.
See id.
See id.
See id.
See id.

N.Y.L. SCH. J. INT'L & COMP. L.

[Vol. 20

adequately care for those children.41 Further, the WTO continues to assert
that, as it helps countries' economies to improve, trade liberalization will help
to improve labor standards.
In sum, the WTO routinely abdicates any responsibility for labor or
human rights, choosing instead to defer to the ILO and other appropriate
bodies. For example, the declaration that emerged from the 1996 WTO
Singapore Ministerial Conference stated that labor rights issues are more
appropriate for the ILO. Consequently, the Declaration strongly condemned
labor-rights-related trade measures associated with "protectionist purposes"
or that jeopardized the comparative advantage of member states - especially
low-wage LDCs. 2

IV.

THE FUNDAMENTAL HUMAN RIGHT TO A LIVING WAGE

AND INTERNATIONAL LAW

In this section of the article, I contend that on a theoretical level, there
is strong jurisprudential support for treating a worker's entitlement to living
wages as a fundamental human right as well as a core labor right. I will
examine the right to a living wage as a new norm of international law and I
will argue that several international legal instruments are increasingly
lending support to the view that that the matter of fair and just wages is
emerging as core or fundamental human and labor right. I will also make
three principal arguments: (1) the living wage is a fundamental human or
labor right essential to the attainment of other important and internationally
recognized fundamental rights; (2) the principle of 'generic consistency'43
requires that we support essential entitlements for others to the extent that we

41. See id.
42. See HOWSE, supra note 23, at 134.
We renew our commitment to the observances of internationally
recognized core labor standards. The International Labour Organization
(ILO) is the competent body to set and deal with these standards, and we

affirm our support for its work in promoting them. We believe that
economic growth and development fostered by increased trade and
further trade liberalization contribute to the promotion of these standards.
We reject the use of labor standards for protectionist purposes, and agree
that the comparative advantage of countries, particularly low-wage
developing countries, must in no way be put into question. In this regard,
we note that the WTO and ILO Secretariats will continue their existing

collaboration.
The World Trade Organization, Labour Standards:Not on the Agenda (last modified Feb.
16, 1998) < http://www.wto.org/wto/about/beyond7.html>.
43. See generally, ALAN GEwIRTH, REASON AND MORALITY 129-150 (1978).
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support them for ourselves; (3) several international legal/political
documents are increasingly treating the matter of fair and just wages as a
basic human and labor right, thereby moving the world one step closer to
treating the right to a living wage as another principle of customary
international law.
At a theoretical level, the living wage ought to be considered a
fundamental human right. In other words, the entitlement to a living wage,
like other human rights, is one of the inherent and inalienable rights of
humans." Notwithstanding the many approaches to the concept of human
rights, (including natural rights, moral theories and positivism), the living
wage appears to qualify as a fundamental human right. From a natural rights
perspective, the human right to a living wage is derived from the law of
reason. Thus, one may aver that the human right to a living wage (as a
Lockean natural right) imposes constraints on what one person can do to
another as well as protect the life liberty, equality and independence of all
humans.4"
Alternatively, the human right to a living wage can also be conceived as
having its basis in morality. This moral claim is supported by a constructivist
theory that posits that human rights aim to establish and guarantee the
conditions necessary for the development of the human person envisioned in
the underlying moral theory of human nature, thereby bringing into being that
type of person.46 In effect, the moral claim is valid even when human rights
are not deemed to be positive rights. This approach that focuses on de lege
ferenda over de lege lata frequently captures the normative richness of the
human rights dialogue.
Finally, the human right to a living wage can also be grounded in the
increasing body of positive law as many states, municipalities and
international organizations are increasingly enacting laws, ordinances,
statutes and resolutions. If as legal positivists posit, human rights are for the
most part limited to positive rights (that is, rights actually being enjoyed)47
then the living wage is inching closer to a human right in the U.S. as well as
internationally. But this descriptive positivist approach may be reductionist;
by focusing on de lege lata, it ignores the dynamism or flux of coeval human
rights discourse. Nevertheless, as a positive human right, living wage laws
"warrant serious and active governmental concern for protecting and

44.

Donnelly defines human rights quite simply as "the rights of humans." See, JACK

DONNELLY, THE CONCEPT OF HUMAN RIGHTS 1 (1985).

45. See, STANLEY HOFFMAN, DUTIES BEYOND BORDERS 97 (1981).
46. See generally, DONNELLY, supra note 44, at 2.
47. HOFFMAN, supra note 46, at 95.
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promoting the freedom and well-being of all humans, especially those who
are most deprived."4
Finally, this article contends that the right to a living wage is a
fundamental right. In other words, assuming a hierarchy of human rights, the
right to a living wage is arguably, more legitimate than lesser rights and,
therefore entitled to greater protection.49 To this extent, the human right to
a living wage may be accorded the status of non-derogability, that is,
effectively a right that cannot be defeated by "an appeal to any of the routine
goals of political administration, but only by a goal of special urgency."5
Depending on the global consensus on the central significance of living
wages to the liberty, autonomy and dignity of personhood as argued below,
the right to a living wage may some day be treated as a peremptory norm jus cogens.5
A. Living Wages, Basic Rights and Generic Consistency
The next section of this article relies on Henry Shue's basic rights
approach,52 Alan Gewirth's theory of 'generic consistency' and John Rawls's
conception of an "original position," to advance the thesis that earning a
living wage ought to be a human right. In addition, I will argue that this
entitlement to the living wage, is a non-derogable fundamental human right everyone's minimum demand on the rest of humanity.53
The receipt of a living wage is a human right because such wages are
preconditions for the realization of basic rights identified in Shue's seminal
work.54 In other words, workers have to earn enough money to procure basic
human entitlements such as food and shelter. Henry Shue's fundamental

48. ALAN GEWIRTH, THE COMMUNITY OF RIGHTS 4 (1996).
49. See generally, Theodore Meron, On a HierarchyofInternationalHuman Rights, 80
AM. J. INT'L. L. 1,21-22 (1986).
50. RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 92 (1978).
51. See e.g., Janelle M. Diller & David A. Levy, Child Labor, Trade and Investment:
Towardthe harmonizationofInternationalLaw,91 AM. J. INT'LL. 663,664 (1997) (arguing
that certain "extreme forms of child labor can be said to come within the scope ofjus cogens,
customary law and common treaty obligations relevant, in particular, to slavery, labor, and
human rights."
52. See, HENRY SHuE, BASIC RIGHTS: SUBSISTENCE, AFFLUENCE AND U.S. FOREIGN POLICY
9 (1980).
53. Other theorists have used Gewirth's "principle of Generic Consistency' to argue for
expanded social justice obligations. See, e.g., James Paradise, InternationalSocialJustice,
14 MILLENNIUM J. OF INT'L STUDIES 68 (1985).
54. See, SHUE, supra note 52, at 9.
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human rights approach identifies the rights to "subsistence, security and
liberty"55 as basic rights whose enjoyment is necessary for the exercise of
other rights.56 These three basic rights are:
[E]veryone's minimum reasonable demands upon the rest of
humanity. They are the rational basis for justified demands, the
denial of which no self-respecting person can reasonably be
expected to accept.57
Thus, for example, the right to physical security is a basic right because
without physical security one cannot use any of the other rights protected by
society. 58 The right to subsistence or the right to "minimal economic
security"59 is a basic right because "deficiencies in the means of subsistence
can be just as fatal, incapacitating, or painful as violations of physical
The right to subsistence encompasses the right to clean air,
security.
potable water, adequate food, clothing, shelter, and minimal preventive
health care.61
Henry Shue's basic rights thesis is consistent with the rationalistic
morality of the coeval human rights paradigm. Basic rights are moral rights
that provide "(1) the rational basis for a justified demand (2) that the actual
enjoyment of a substance be (3) socially guaranteed against standard
threats., 62 These "basic rights" give rise to three main duties: (1) duties to
avoid depriving persons of their basic rights; (2) duties to protect persons
from loss or deprivation of their basic rights; and (3) duties to aid those
deprived of their basic rights. 63 Thus, every state should strive to protect all,
including foreigners deprived of their basic human right to a living wage.
Shue correctly rejects the notion that states are only bound to protect and
defend the basic rights of their taxpayers.64 In effect, the fact that only
compatriots pay taxes is not sufficient ground to disavow the obligation to
ensure workers in foreign countries earn living wages. As Shue contends, the

55.
56.
57.
58.
59.
60.
61.
62.
63.
64.

See id.
See id. at 19.
See id..
See Id at 21.
See id. at 23.
See id at 25.
Id at 23.
Id. at 13.
See id. at p.39.
See id.
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"compatriots take priority" over non-compatriots approach does not have any
basis in morality.65 Furthermore, Shue rejects the view that national
community is a special unit bound by common sentiment and that such
common sentiment excludes the possibility of extra-territorial obligations.66
Those who choose living wages for themselves can only deny them to
others at the pain of inconsistency. Alan Gewirth's principle of generic
consistency provides further theoretical support for a humanity-wide standard
of social justice that arguably supports the right of every worker to earn a
living wage.67 Gewirth has developed a powerful model for developing a
standard of social justice and obligation based on the fact of being a person
and the role of every person as a moral agent. Gewirth argues that there is
a category of basic moral rights, the objects of which are the "proximate
necessary conditions of human action."" Then he develops a concept of
human agency by "attempting to deduce" a category of basic human rights
(particularly rights to freedom and well being) from the fact that "individuals
have certain needs as actual or prospective agents."6 9 Gewirth states:

An agent is a person who initiates or controls his behavior through
his enforced, uninformed choice with a view to achieving various
purposes; since he wants to fulfill his purposes he regards his
freedom and well-being, the necessary conditions of his successful
pursuit of purposes, as necessary goods; hence he holds that he has
rights to freedom and well being; to avoid self-contradiction he
must hold that he has these generic rights insofar as he is a
prospective purposive agent; hence he must admit that all
prospective purposive agents have the generic rights; hence he must
acknowledge that he ought at least to refrain from interfering with
his recipients' freedom and well-being, so that he ought to act in
accord with their generic rights as well as his own.7"

65. See id. at 143.
66. See Id at 144.
67. My first exposure to Gewirth's path-breaking work was in his highly theoretical work,
REASON AND MORALITY, an elegant book, but primarily of interest to moral philosophers and
the 'thinking class.' But, in THE COMMUNITY OF RIGHTS, Gewirth establishes a strong nexus
between philosophical speculation and a policy agenda for universal human rights, that
among other things, reveals a symbiotic relationship between individual rights and
community rights. I have taken the liberty of extending Gewirth's Principle of Generic
Consistency to embrace the human entitlement to living wages.
68. Paradise, supra note 53.
69. Id.
70. Id
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Gewirth then establishes a "supreme principle of morality" which he
dubs, the "Principle of Generic Consistency., 7' According to this principle,
every individual or moral agent "ought to act in accord with others' generic
rights as well as his [or her] own.' ' 72 Such consistency is mandated because
the "grounds for which one individual claims the rights to freedom and wellbeing as necessary conditions for action are the same grounds for which
others make such a claim."73 Since the supreme principle of morality
"derives from the generic features of action which are common to all rational
agents, it is categorical in form and universal in application. 74
Using Gewirths' thesis thatjustice requires equal consideration be given
to the interests or claims of all moral agents (i.e. human beings), one can
advance a theory of a human right to a living wage as well as other
correlative duties.75 In addition, the human right to a living wage may serve
as the source of the duties of the employers to pay living wages to employees.
In sum, to maintain 'generic consistency,' each person must respect the
other's claim to the essential package of basic entitlements or human rights,
including the human right to a living wage.
Additionally, this article contends that behind the veil of ignorance at the
Rawlsian original position, 76 every individual would seek to maximize
individual good by placing his/her wager in support of a living wage to
secure basic rights. Thus, under the scheme of equality and freedom of
choice at the original position, unbiased by immutable traits or status, all
rational egoists or utility maximizers would choose to earn living wage as a
precondition to the attainment of basic rights. That is, in the condition of
uncertainty behind the veil of ignorance, each individual utility maximizer
would support social and economic arrangements that increase total welfare,
including of course entitlement to all workers to living wages. If
disembodied rational egoists at the original position are more likely to seek
living wages for all, then the right to earn a living wage is a conceptually or
theoretically sound human right.
In sum, since individuals constitute the whole and are constituted by it,
acknowledging the other person's right to earn a living wage is an act of
recognition that fosters coherence among the list fundamental or settled
norms. The entitlement to a living wage is also justified because it gives due

71.
72.
73.
74.
75.

Id. See also, ALAN GEWIRTH,
Id.
Id.
Id.
Id. at 66.

REASON AND MORALITY

76. See generally, RAwLs, A THEORY OF JUSTICE (1971).

129-98 (1978).
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recognition to other rights contained in the palate of fundamental norms."
Individuals with rights that we value (such as earning a living wage) are
constituted within a system of mutual recognition that includes within it the
institutions of civil society and the state. 8 In the next section of the paper,
the article will show how developments in international law are increasingly
lending support to the view that the worker's entitlement to earn a living
wage is a fundamental right.
B. The Hardeningof the InternationalHuman Right to a Living Wage
In the last fifty years, many international agreements or treaties have
included provisions recognizing the right to fair wages that provide a decent
standard of living. When read in pari materia, these international agreements
provide increasing evidence of a growing commitment to living wages in
international law. While many of these agreements are often consigned to
the realm of 'soft law,' one ought not gainsay their significance because the
dynamic corpus of new norms soon become the hardened customary
international law of tomorrow.
As early as 1920, the International Labour Organization took the lead in
proposing several conventions and making numerous recommendations on
the matter of wages and human dignity. In fact, the preamble of the ILO
constitution lists the provision of "an adequate living wage" as one of the
organization's objectives.79 In addition, the Universal Declaration of Human
Rights provided that fundamentally all human beings are entitled to
experience justice and dignity. This entitlement presumptively extends to a

77.

See, e.g.,

RELATIONS

MERVYN FROST, TOWARDS A NORMATIVE THEORY OF INTERNATIONAL

(1986). Frost's constitutive theory of individuality is a "background theory" that

enables the author to achieve coherence among a list of settled norms. That is, in order for
a norm to be justified it has to be shown how due recognition is given to other rights
contained in the list of fundamental norms. The constitutive theory based in part on Hegelian
thinking envisages rights as what people come to recognize one another as having within a
community (national or international) with specified social and political institutions.
Similarly, relying on the "liberal paradigm," Paradise argues that the existence of universal
moral entitlements require that the claims of all individuals be given equal moral concern.
Paradise thus uses liberal social theory and its categorical equality precept to advance a
thesis of human rights that arguably supports the entitlement to a living wage.
78. See id. Mutually-recognizing individuals come to a self-conscious appreciation of the
way in which they constitute the whole and are constituted by it
79. Constitution of the International Labour Organization, Concluded at Versailles, 28
June 1919, Entered into force, 10 January 1920. Reprinted in, BURNS, ETAL. SUPPLEMENTS
OF BASIC DOCUMENTS TO INTERNATIONAL LAW AND WORLD ORDER, 3r' ed. 671 (1997).
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living wage. 8° Under article 23 of the declaration, "everyone who works has
the right to just and favorable remuneration ensuring for himself and his
family an existence worthy of human dignity, and supplemented, if
necessary, by other means of social protection." Further, article 25 states that
"everyone has the right to a standard of living adequate for the health and
well-being of himself and his family, including food, clothing, housing and
medical care and necessary social services ....,,8
1 Article 24 of the
Declaration echoes the compensated and uncompensated time-offprovisions
of the burgeoning living wage laws stating, "everyone has the right to rest
and leisure, including reasonable limitation of working hours and periodic
holidays with pay."82
Following in the normative lead of the Universal Declaration, many
regional and international instruments have arguably recognized fair and just
wages as an international human right. The parties to the International
Covenant on Economic, Social and Cultural Rights "recognize the right of
everyone to the enjoyment ofjust and favorable conditions of work" that pay
"fair wages" and permit individuals a "decent living for themselves and their
families ....",83 The right applies to all without discrimination, as the
International Convention on the Elimination of all Forms of Racial
Discrimination states that the payment of "just and favorable remuneration"
is a right for all humankind regardless of race or national origin.84 Similarly,
the African Charter on Human and Peoples' Rights maintains that "every
individual shall have the right to work under equitable and satisfactory

80. G.A. Res. of December 10, 1948; See also UNITEDNATIONs BULLETIN, January 1,1949
at 6-8.
81. Universal Declaration of Human Rights, art. 25 (1948).
82. Id.at art. 24.
83. 993 United Nations Treaty Series (U.N.T.S). 6, art. 7 a, c, (1983) Entered in force
Jan 3, 1976, there are over 120 state parties to this covenant. In addition, every worker has
the right to "rest, leisure and reasonable limitation of working hours and periodic holidays
with pay, as well as remuneration for public holidays." Art. 7 d. Similarly, migrant workers
"shall enjoy treatment not less favorable than that which applies to nationals of the State of
employment in respect of remuneration," and related matters such as "weekly rest, holidays
with pay" and health benefits.
See International Convention on the Protection of the Rights of all Migrant Workers and
Members of their Families, art. 25 (a). G.A. Res. 45/158, adopted February 25, 1991, opened
for signature May 2, 1991. Not yet entered into force, reprintedin 30 I.L.M. 1517 (1991) and
HENKIN ET AL., BASIC DOcuMENTS SUPPLEMENT TO INTERNATIONAL LAW CASES AND
MATERIALS 221 (3d. ed. 1993).
84. 660 U.N.T.S. 195, Article 5, e (March 7, 1966).
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conditions ....
,8'In addition, the American Declaration on the Rights and

Duties of Man states that "every person who works has the right to receive
such remuneration as will, in proportion to his capacity and skill, assure him
a standard of living suitable for himself and his family." 6 Under article 4 of
the European Social Charter the contracting parties recognize the right of
workers to fair remuneration such as will give them and their families a
decent standard of living. 7 Finally, the Protocol of San Salvador recognizes
the right to work under "just, equitable and satisfactory conditions" and the
parties undertake to pass laws securing "remuneration which guarantees, as
a minimum, to all workers dignified and decent living conditions for them
and their families .
,," These international instruments, taken in
collocation demonstrate increasing international recognition of the right to
fair and just wages - living wages.

C. The Legal Effect of United Nations System Resolutions/Declarations
and Prospectsfor a Customary International
Law of Living Wages
There is much controversy about the legal effect of these resolutions and
declarations on fair and just wages. Some writers scoff at the notion that UN
resolutions or other international declarations could be considered instant
custom, evidence of state practice or a consensus on the state of international
customary law. These writers opine that UN resolutions "are intrinsically
optional and do not as a general rule create legal obligations upon member

85.

21 I.L.M. 58 (1982); Article 15; OAU Doc. CAB/LEG/67/3/Rev. 5; reprintedin
Adopted by the 18t' Assembly of Heads of State and
Government of the Organization of African Unity, Nairobi Kenya, June 27, 1981; entered
into force Oct. 21 1986.
86. O.A.S. Res. XXX, adopted by the Ninth International Conference of American States
(March 30-May 2, 1948), Bogota, O.A.S. Off. Rec. OEA/Ser, L/V/I.4 Rev. (1965) reprinted
in HENKIN, supra note 83, at 287- 288.
87. European Social Charter, Oct. 18, 1961, art. 4,529 U.N.T.S. 89, reprintedin HENKIN,
supra note 83, at 248.
88. Additional Protocol to the American Convention on Human Rights in the Area of
Economic, Social and Cultural Rights, Nov. 17, 1988, art. 7, 28 I.L.M. 156.
HENKIN ET AL., supra note 83, at 311.
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states. 89 Furthermore, without the participation of all states, the resolutions

could not give rise to general principles of law. 90
Nevertheless, there is strong support for the view that these General
Assembly resolutions could have legal implications.91 Although the UN is
technically only empowered to make recommendations, there are several
ways by which UN General Assembly resolutions effectively serve as
potential sources of international law.92 (1) Resolutions can be viewed as
"augmenting the modem body of treaty law," particularly when members
issue unanimous declaratory resolutions. 93 (2) Resolutions are sometimes
seen as speeding up the "formulation" of customary international rules by
providing a "global sounding board" where the conflicting positions of states
towards new norms can be aired and discussed openly. 94 As a result, the
"normative content of emerging rules" can be more actively debated. 95 (3)
UN resolutions may also embody "general principles of law" recognized by
nations.96 (4) The voting positions of the UN, particularly on "declaratory
resolutions," presumably reflect the international legal positions of the

89. Christopher Joyner, UN General Assembly Resolutions and International Law:
Rethinking the ContemporaryDynamics ofNorm Creation, 11 CALIF. W. INT'LL. J. 445,453
(1981). As Anthony D'Amato writes, "As much as nations might want to transform General
Assembly resolutions into law, we must acknowledge at this state of world law that one
actively opposed dissenter is enough to destroy the consensus. The General Assembly may,
in Professor Falk's term, have quasi-legislative competence, but this is not the same as
legislative competence." Anthony D'Amato, What Counts as Law? in LAWMAKING IN A
GLOBAL COMMUNITY 99 (N. Onuf, ed., 1982).
90. For example, with regard to the Charter of Economic Rights and Duties of States that
was supported by virtually every Third World state, but opposed by most Western states, an
arbitral court pointedly noted that the provisions of the Charter to which a majority of the
North dissented could not be considered as general principles of international law. Texaco
Overseas Petroleum v. Libyan Arab Republic, 17 I.L.M. 1, para. 83-91, (1978); See also J.
Dubitzky, The GeneralAssembly's InternationalEconomics, 18 HARV. INT'L L.J. 674, 676
(1978). The arbitral court was referring specifically to Article 2, paragraph 2(c) of the
Charter that permitted host states to nationalize foreign property pursuant to the domestic law
of the host states.
91. See e.g., Richard A. Falk, On the Quasi-Legislative Competence of the General
Assembly, 60 AM. J. INT'L L. 782, 783 (1966).
92. Joyner, supra note 89.
93. Id. at 456-57.
94. Id. at 458.
95. Id.
96. Id. at 460.
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respective states, and to the extent that this is true, the resolutions can be seen
as declarative statements of law.97
Furthermore, while UN resolutions are not a traditional source of law as
contemplated by Article 38 of the Statute of the ICJ, their role in the
"contemporary dynamics of international norm-creation" make them a nontraditional source of international law.9 8 Thus, it would indeed be "shortsighted" to dismiss General Assembly resolutions on the ground that they are
mere recommendations that lack the "capacity to change or reject the
international legal order."99

Furthermore, these UN resolutions also derive their authoritativeness
from the UN Charter, to the extent that they interpret Charter norms,
especially article 55 and 56. Article 55 of the Charter states, in part, that the
UN shall promote: "higher standards of living, full employment, and
conditions of economic and social progress and development."' 00 In addition,
in Article 56, UN members "pledge themselves to take joint and separate
action in co-operation with the Organization for the achievement of the
purposes set forth in Article 55."'0 Since the UN Charter is a binding treaty,
UN resolutions elaborating upon the Charter "share the mandatory nature of
the mother norms which inspired them."'0 2 In addition, despite of the
marginalization of certain UNGA resolutions, on account of the UNGA's
purportedly limited powers, few question the legal significance of the
seminal Universal Declaration of Human Rights (UDHR). L.B. Sohn
considers the Universal Declaration and the subsequent human rights
covenants to be "authoritative interpretation[s] of the basic rules of
international law on the subject of human rights which are embodied in the
Charter of the United Nations."'0 3 The UDHR's comprehensive and
authoritative enumeration of human rights that includes the right to "just and
favourable" wages is another illustration of how resolutions clarify the

97. Id.
98. Id.
99. Don Piper, On Changing or Rejecting the InternationalLegal Order, 12 THE INT'L
LAWYER 295, 305 (1978).
100. U.N. CHARTER, art. 55, para. a.
101. U.N. CHARTER, art. 56.
102. See, JULIUS STONE, VISIONS OF WORLD ORDER, BETWEEN STATE POWER AND HUMAN
JusTICE 112 (1984).
103. See, Louis B. Sohn, The Human Rights Law of the Charter, 12 TEX. L. J. 129, 135
(1977).
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Charter's binding obligations" 4 and give rise to new norms of international
law. Thus, regardless of their recommendatory nature, these resolutions and
declarations on fair, just wages or other matters may have legal effects for
member states. 105
Nevertheless, while these resolutions may strongly suggest international
support for living wages, much work still needs to be done before an
obligation to pay living wages becomes a part of customary international law.
The World Court (ICJ) has enunciated several prerequisites that must be met
before a principle passes into customary international law. There should be
no unilateral reservations to conventions stating general or customary law
rules and obligations.1"6 This is because customary rules "by their very
nature, must have equal force for all members of the international
community, and cannot therefore be the subject of any right of unilateral
exclusion exercisable at will by any one of them in its own favor. 0 7
Customary international law could also be formed when a norm-creating
provision of an agreement passes into the general corpus of international
law."0 This transition is possible when the provision concerned is of a
"fundamentally norm-creating character such as could be regarded as
forming the basis of a general rule of law.1"9 Other elements necessary for

104. For example, the UN Charter lacks the specificity of subsequent international human
rights instruments that derived their authority from the UN Charter - hence the need for
resolutions such as the Universal Declaration of Human Rights.
105. PIPER, supra note 99, at 305, citing to Voting Procedureon Questions Relating to
Reports and PetitionsConcerningthe Territory ofSouth-West Africa. Advisory 1955 I.C.J.
90, 122 (June 7). Judge Lauterpacht, formerly of the International Court of Justice, states:
"It would be wholly inconsistent with sound principles of interpretation
as well as with highest international interests, which can never be legally
irrelevant to reduce the value of the Resolutions of the General Assembly
- one of the principal instrumentalities of the formation of the collective
will and judgment of the community of nations represented by the United
Nations - and to treat them for the purpose of this opinion and otherwise,
as nominal, insignificant and having no claim to influence the conduct of
members. International interests demand that no judicial support,
however indirect, be given to any such conception of the Resolutions of
the General Assembly as being of no consequence."
Id. at 112.
106. See Convention on the Continental Shelf, art. 63, 15 U.S.T. 471,499 U.N.T.S. 311,
reprintedin INTERNATIONAL LAW INCONTEMPORARY PERSPECTIVE 550, 575 (M. McDougal
& W. Reisman eds.,198 1).
107. Id.
108. Id at 578.
109. Id. at 578.
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the formation of a rule of customary international law are the passage of a
considerable period of time, "a very widespread and representative
participation in the convention," and the practice of states with regard to the
rule in question 10
The steadily growing acceptance of the right to a earn a living wage
among representative sample of states, as marked by the proliferation of
living wage legislation, augurs well for the passage of the norm into
customary international law. However, while many cities and states around
the world support living wages in domestic legislation, there is, as of now,
no strong international commitment to the concept in significant international
trade agreements. Nevertheless, while the human right to a living wage is not
yet hard international law, it could be considered a 'hardening international
norm,' on its way to proper inclusion into the corpus of public international
law. As time passes, the right to earn a living wage, like other infant norms,
may make the transition from de legeferenda to de lege lata. The adoption
of the suggested plurilateral protocol on living wages to the WTO agreements
would go a long way towards making living wages part of the corpus of
customary international law.

V. A PLURILATERAL LIVING WAGE PROTOCOL TO
THE

WTO AGREEMENTS AND GUIDELINES FOR

NATIONAL LIVING WAGE LEGISLATION

This section of the article maintains that the WTO's apparent anti-labor
tilt can be significantly corrected by a non-binding plurilateral protocol on
living wages to the WTO agreements that gives due regard to the agenda and
institutional framework of the WTO. The proposed protocol invites member
states to enact or support the enactment and implementation of
"'
The article puts forth nine basic
comprehensive living wage laws. 11
propositions for a plurilateral protocol to the WTO agreement and
subsequently provides guidelines and advice for the drafting living wage
legislation consistent with the spirit of the proposed protocol. I will also
discuss the matter of compliance and enforcement, including as it relates to
the participation of non-state parties and the international community. Then,
I will discuss certain special features of this protocol that accommodate the

110. Id. at 578-80.
111. While I recognize the difficulties of setting living wages, passing living wage
legislation, ensuring compliance and fending off the arguments of the free trade purists,

doing nothing would be far worse.
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legitimate aspects of the global free trade agenda as well as the WTO's
institutional framework.
In the main, the thrust of the proposed protocol is a recognition of the
living wage as a fundamental right of workers and a commitment by member
states of the WTO to enact or to encourage the passage of national living
wage legislation. The proposed non-binding. 2 plurilateral protocol should
include nine core propositions.
(1). Every worker has a fundamental human right to a living wage, that is,
remuneration sufficient to supply the basic necessaries and reasonable
comforts intrinsic in realizing a sustainable and generally acceptable standard
of living consistent with the dignity of the person, including health benefits,
some discretionary income and compensated time off.
(2). The WTO supports every worker's fundamental human right and core
labor right to living wage for complete sustenance, and it encourages all
members to pass legislation that secures, implements and monitors the
enforcement of this fundamental right.
(3). The member states of the WTO pledge to seriously consider the laborrights impact of global trade agreements and policies.
(4). Macro-economic considerations, including comparative advantage and
other objectives of freer trade, may not be used to derogate from the
fundamental rights of workers, except in exigent and extreme circumstances,
such as where derogation may substantially contribute to the protection of
other equally fundamental rights.
(5). To accommodate the decentralized nature of the WTO and its free trade
agenda, the protocol should initially be designed as a non-binding
gentleperson's agreement.
(6). All WTO member states and signatories of the protocol are expected to
act in good faith with respect to their obligations in the protocol.
(7). Member states should periodically evaluate compliance with the nonbinding protocol as well as the desirability or the efficacy of transforming the
protocol into a binding international labor rights regime.
(8). The WTO will open its debates and discussions to non-state parties in
the international community. The International Labour Organisation (ILO),
non-governmental organizations (NGOs), unions, labor activists and
academics would be allowed to informally participate at WTO biennial
meetings as non-voting members.
(9). The International Labour Organisation (ILO), non-governmental
organizations (NGOs), unions, labor activists, media, academics and any

112. See Part VI infra.
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other interested parties are invited to participate in monitoring
implementation and compliance with this protocol.
The remaining part of section V will set forth some guidelines for the
drafting and implementing living wage legislation consistent with the spirit
of the proposed protocol. A caveat is necessary: the following guidelines are
merely suggestions based, in part, on the experience of selected cities/states
and the ILO. Member states would of course be free to develop more
acceptable alternatives consistent with the spirit of this protocol. In the main,
the guidelines establish a floor, not a ceiling.
A. Calculatingand Adjusting the Living Wage
All member states of the WTO should set living wages taking into
account an objectively determined and widely recognized international or
national benchmarks or indexes. The key objective here is to devise a
generally applicable wage setting formula that would meet the criterion of a
livable wage as defined in the protocol. One way to accomplish this task
would be to use the guidelines or benchmarks in existing laws to design a
standard. In addition, it may be possible to co-opt and modify some of the
ILO's guidelines for calculating setting legal minimums.
Although prevailing ILO wage guidelines were developed in relation to
'minimum wages,' they could and should be revised and updated to embrace
the concept of living wages as the only acceptable minimum wages.
Currently, ILO policy on minimum wages is presented in a number of ILO
Conventions and Recommendations, the most recent being the Minimum
Wages Convention (N' 131) of 1970.113 The ILO's minimum wage floor is
centered on four concepts: the needs of workers; the capacity to pay;
comparable wages and incomes; and the requirements of economic
development. While the new Protocol should include these factors in
calculating the living wage, priority should be given to the attainment of a
level of complete sustenance as defined in the protocol. Thus, the initial

113. See Andres Maikanis & Zafar Shaheed, Briefing Note No. 14 (visited May 4, 2000)
<http://www.ilo.org/public/english/dialogue/govlab/legrel/papers/brfnotes/minwages/issu
es3.htm> (Citing to Minimum Wages Convention (No. 131) of 1970). Article 3 of the
Convention requires that the minimum wage fixing authorities take into account the
following elements:
"(a) the needs of the workers and their families, taking into account the general level of
wages in the country, the cost of living, social security benefits, and the relative living
standards of other social groups;
(b) economic factors, including the requirements of economic development, levels of
productivity, and the desirability of attaining and maintaining a high level of employment."
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living wage rate should be fixed based on empirical studies regarding the
basic needs of a standard household, including the basket of necessary goods
and services typical to the country or region."' The primary objective should
be to put in place a scheme that gives priority to the fundamental human right
to a living wage, while, of course, paying attention to economic factors such
as the capacity to pay, the effect on productivity, competitiveness, inflation
and employment levels. Thus, macro-economic issues, comparative
advantage and the objective of freer trade ought not to be used to justify
wanton derogations from the fundamental human right of workers to earn a
living wage. Derogations may be permissible in extreme circumstances, for
example, in exigent situations where such derogation may substantially
contribute to the protection of other equally fundamental rights.
Contrary to the prevailing wisdom, adopting a living wage does not
necessarily lead to economically ruinous inflation and unemployment.
Nevertheless, it may be necessary in some cases to phase in the living wage
so as to cushion its expected economic impact. This was the case in
Zimbabwe where a Commission set up to study wages recognized the need
for a subsistence wage but deferred its implementation for three years
was beyond the real
because "the level of the subsistence '' minimum
15
time."
the
at
economy
the
of
possibilities
Despite the objections of detractors, the calculation of a living wage
standard is not inherently a subjective and capricious process. While various
benchmarks may be used to calculate living wages, there is growing
consensus on the fundamental content and purpose of living wage laws. The
experience of U.S. cities may be a useful model for WTO policy makers. In
the American case, as cities across the land enact living wage ordinances,
they have sought to side step the definitional uncertainties by setting the
living wage above the federal poverty index." 6 This benchmark is based on
data assembled by United States Bureau of Census in its publication Poverty
in the United States." 7 The annually updated text determines the national
poverty level - a figure now set at $15,000 for a family of four." 8 By relying
on this standard, many living wage proponents have immunized themselves

114. See Briefing Note, supra note 113. This approach has been used to set wage rates
in countries such as Portugal.
115.
116.
117.
118.

Id.
See, e.g., Baltimore, Md., Ordinance No. 442 (Dec. 13 1994).
Id.
Id.
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from charges of arbitrariness. 19 Thus, in St. Paul, Minnesota, the living wage
is "defined and indexed as 110% of the federal poverty level for a family of
four, or 100% of the federal poverty level for a family of four for businesses
that provide employer-paid basic health insurance coverage."'' ° Similarly, the
Detroit Ordinance states that a living wage means an hourly wage rate, which
on an annual basis (based on forty hours per week, fifty weeks per year) is
equivalent to either 125% of the federal poverty level, or 100% of the index
if health benefits are provided.'

By relying on presumptively 'neutral'

119. Thus, many cities have relied on the federal poverty index and the relative buying
power of the minimum wage as adjusted for inflation as benchmarks for calculating and
setting the living wage. In December 1994, the city of Baltimore used the poverty index to
set its prevailing hourly wage rate at $6.10 for its non-professional employees. With respect
to overtime, the contractor is required to pay the employee at the overtime rates established
by the Baltimore Board of Estimates. These rates shall not be less than one-half times the
regular hourly rate of pay for all hours worked in excess of eight hours per day, or forty hours
in any workweek. Employers are not required to compensate overtime hours more than once.
Furthermore, employers are only required to pay overtime on the hourly rate of pay and not
on the fringe benefits, or other personnel costs, or their cash equivalents. The city council
noted that its "ongoing goal" is to achieve a rate that exceeds the poverty level as defined in
the federal poverty index. Thus, for the first four years after the effective date of the
ordinance, the city's goal is to phase in an hourly wage rate of $7.70 by fiscal year 1999.
Based on the city's timetable, the wage rates were to increase annually in the fiscal years
1996-1999 as follows: $6.10 (1996), $6.60 (1997), $7.10 (1998) and $7.70 (1999). Id.
120. See Saint Paul, Mn., Council File No. 96-1512 (Jan. 2 1997). The resolution
unanimously accepted and adopted the policy recommendations of the Joint Saint PaulMinneapolis Living Wage Policy Task Force. Under the Saint Paul ordinance, covered
businesses are only required to pay this living wage after an employee has been on the job
for one year. Id.
121. See Detroit, Mi., Ordinance No.45-98, DETROIT CODE ch.18, art. V, §§ 18-5-71 to
18-5-76 (1998). This ordinance was introduced as a ballot measure and was approved by
Detroit voters in the November 1998 general election. The ordinance became effective on
December 16, 1998. Id. Similarly, noting that its "ongoing goal" is to achieve a rate that
exceeds the poverty level as defined in the federal poverty index, the city of Baltimore used
the poverty index to set its prevailing hourly wage rate at $6.10 for its non-professional
employees in December 1994. With respect to overtime, the contractor is required to pay the
employee at the overtime rates established by the Baltimore Board of Estimates. These rates
shall not be less than one-half times the regular hourly rate of pay for all hours worked in
excess of eight hours per day, or forty hours in any workweek. Id. Employers are not
required to compensate overtime hours more than once. Furthermore, employers are only
required to pay overtime on the hourly rate of pay and not on the fringe benefits, or other
personnel costs, or their cash equivalents. Thus, for the first four years after the effective
date of the ordinance, the city's goal is to phase in an hourly wage rate of $7.70 by fiscal year
1999. Based on the city's timetable, the wage rates were to increase annually in the fiscal
years 1996-1999 as follows: $6.10 (1996), $6.60 (1997), $7.10 (1998) and $7.70 (1999). See
City of Baltimore Ord. No. 442, Dec. 13 1994. 26A (A) 1.
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federal statistics and standards, living wage laws are significantly immunized
from the claim that they are essentially arbitrary determinations.
B. Adjusting the Living Wage for Inflation and Other Factors
National Living wage laws should include provisions designed to ensure
that the wages are adjusted upward to keep pace with inflation as well as the
designated poverty level.
Following the ILO minimum wage model, living wage adjustments may
be made in relation to the consumer price index, "the logic being that it
provides useful information on the evolution of the purchasing power of
'
This formula for linking wage adjustments to the
workers' income."122
evolution of prices can factor in 100 per cent of past inflation, with the aim
of preserving the purchasing power.' Alternatively; some kind of partial
indexation, that is, automatically adjusting only part of past inflation may be
adopted. 124 Whatever the formulae, indexation is a relatively uncomplicated
and transparent mechanism because as soon as the frequency and level of
indexation are determined, the application is relatively simple.'25 Living
wages may also be adjusted upwards according to increases in the average
wages of the economy. Since average wages are arguably "proxy for the
capacity to pay," increases in average wages tend to suggest the capacity to
pay has also improved.' 26 Also, higher levels of inflation may warrant a
greater number of periodic adjustments to the living wage.12 7 In addition, it
may also be necessary to adjust the living wage to assure that it continues to
satisfy new patterns of consumption, reflecting new basic needs, changes in
122. See Briefing Note no. 14, supra note 113.

123. Id. Such formal indexation may be problematic in countries with very high inflation
rates or where inflation is not a problem. For example, Argentina and Brazil, two countries
with very high inflation rates have abandoned formal indexation. Id.
124. Id.
125. Id.

126. Id.In France, minimum wage adjustments factor in both changes in prices as well
as average wages. In the Netherlands, the minimum wage has also been indexed to the
average wage. Id.

127. Id. For example, rampant inflation in Mexico in the eighties necessitated several
compensatory adjustments to minimum wages. But even a regular adjustment schedule and
full indexation may not be enough in periods ofhyperinflation wherein the purchasing power
of the minimum wage plummets daily as was the case in Brazil between 1988-90.
Nevertheless, even countries with a very low inflation rate make periodic changes to their

minimum wage level. Thus, unlike the U.S. many other countries with low inflation rates,
make annual revisions of the minimum wage level (e.g. Belgium, France, Japan, South
Korea, Mauritius, Mexico, Portugal and Spain) or every second year (e.g. Canada).
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12
the average family as well as the number of income earners per household. 1
The best means of initiating these wage adjustments is through consultations
between government and representative employers' and workers'
organizations in each country, a key provision in all ILO policy standards on
the subject of minimum wage fixing.'29
Boston's approach to living wage adjustments could be instructive to
drafters of national living wage legislation. This is because Boston's living
wage ordinance sets forth one of the most elaborate of such adjustment
mechanisms, thereby providing several options to the policy maker. 3 °
Whereas Boston's living wage was initially set at $8.23 per hour, the required
annual adjustment could be made on any one of three formulas, whichever
is greater.'' Thus, the base wage may be adjusted to the hourly rate which
at forty hours of work a week for fifty weeks a year would be equal to, but
not less than, the poverty threshold for a family of four as published by the
Department of Health and Human Services. 32 Alternately, the wage may be
increased "in proportion to the increase at the immediately preceding
December 31 over the year earlier level of the Annual Average Consumer
Price Index for all Urban Consumers (CPI-U) Boston-Lawrence-Salem," as
published by the Bureau of Labor Statistics applied to the $8.23 hourly
adjusted to equal or exceed 110% of the
rate.133 Finally, the wage may be
134
federal or state minimum wage.

C. Basic Health Care Allowance or Coverage
In the absence of a national health care plan, living wage laws should
provide the worker and his/her immediate family an allowance for health.
In the U.S. for example, where many workers are uninsured, an allowance for
health care should be an integral aspect of living wage calculations. For
example, Portland's living wage ordinance includes a provision that the
covered employers offer their employees "basic medical benefits that are
128. Id.
129. Id.
130. Boston, Ma., Boston Jobs and Living Wage Ordinance (1998) (amending Ordinance
ch. 5 1997).
131. Id.
132. Id.
133. Id.
134. Id. Meanwhile, some ordinances do not provide clear guidelines on the criteria for
adjustment. The City of Chicago's living wage ordinance merely states that the base wage
of $7.60 "may be adjusted upwardly each year upon order of the city council. See CHICAGO,
IL., MUN. CODE § 2-92-610 A (5) (July 29, 1998).
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reasonably equivalent" to the benefits offered by the Oregon Health Plan. 135
Similarly, the cities of St. Paul, Minnesota and Detroit, Michigan have also
included healthcare provisos in their living wage calculi.'3 6
D. CompensatedTime Off
National living wage legislation should also include mandatory
provisions for compensated and perhaps uncompensated days off along the
lines of the Oakland living wage law.' 37 The time-off provisions of the
Oakland living wage law are quite comprehensive and this article strongly
recommends time-off provisions along the lines of the Oakland law. The
Oakland living wage ordinance mandates that employers provide at least
twelve compensated days off annually for sick leave, vacation or personal

necessity at the employee's request. 38 Full time employees accrue one
compensated day off monthly and part-time employees accrue compensated
days off in increments proportional to that accrued by full-time employees. "'
Employees are eligible to use accrued days off after the first six months of
employment or consistent with company policy, whichever is sooner. 140 Paid
holidays, may, in some cases, be counted toward the required twelve
compensated days off.141 In addition, employers must allow employees to
take an additional ten days per year of uncompensated time to be used for
sick leave after the employee has used up his/her annual allotment of
compensated days off.142
135. See, Portland, Or., Ordinance No. 172161 (amending Ordinance No. 170222 (April
15, 1998)).
136. Health benefits for the purposes of the Detroit ordinance means "fully paid,
comprehensive family medical coverage." In the City of Oakland, "health benefits" required
by the ordinance "shall consist of the payment of at least one dollar and twenty five cents
($1.25) per hour towards the provision of health care benefits for employees and their
dependents. Proof of the provision of such benefits must be submitted to the agency not later
than 30 days after execution of the contract to qualify for the wage rate in Section 3 for
employees with health benefits." See, Oakland, Cal., Ordinance No. 12050 C.M.S. § 3(a)
(April 7, 1998).
137. See, e.g., Oakland, Cal., Ordinance supra note 136, § 3(a).
138. Id.
139. Id. at 3(b).
140. Id.
141. Id.
142. Id.This sick leave may also be taken during the illness of the immediate family. In
addition to a wage rate of $7.25 per hour with health benefits and or $8.50 per hour without
health benefits, the Los Angeles living wage ordinance has an almost identical provision for
compensated and uncompensated days off. See Los Angeles, Cal., Ordinance No. 172337,
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E. PrivateRight ofAction and OtherRemedies
The living wage laws should give employees a private right of action,
thus enabling employees to bring actions in courts of first instance. 43 This
provision is especially important in countries lacking sufficient legal process
for employment grievances. But, before employees can initiate legal action
against an offending employer, they must first exhaust all internal
remedies.144 In addition, national living wage legislation should empower the
courts to award reasonable attorney's fees and costs to employees who

prevail in any court action.'45 Further, in some countries it may be desirable

for living wage legislation to include provisions awarding attorney's fees to
certain victorious employers as well.146 Nevertheless, it may be more
appropriate to grant attorney's fee to employers who prevail only if the
employee's suit was "frivolous.' 47
F. Non-RetaliationProvisions
National living-wage legislation should protect employees who report
violations from retaliation. In effect, employers may not discharge or reduce
the compensation of complainants or those who participate in any
proceedings related to the living wage legislation. 148 Courts should be

§ 10.37.2(a) (Dec. 14, 1998). With the annual adjustment effective July 1, 1998, these rates
were adjusted $7.39 per hour with health benefits and $8.64 without. These rates are
adjusted yearly to correspond with any adjustments to retirement benefits paid to members
of the City Employees Retirement System ("CERS").
143. See, e.g., DETROIT CODE § 18-5-74(e), supra note 113; Los Angeles, Cal., Ordinance
No. 17233 (Dec. 11, 1998), § 10.37.6 (a); andOakland, Cal., Ordinance § 15 (a), supra note
136.
144. This approach may be more preferable to living wage laws that do not require the
employees to exhaust available employer internal remedies before bring such actions. See,
e.g., Oakland, Cal., Ordinance § 14-15 supra note 136.
145. See, e.g., Los Angeles, Cal., Ordinance § 10.37.6 (a) supra note 143, and Oakland,
Cal., Ordinance § 15 (a) supra note 136.
146. See e.g., DETROIT CODE § 18-5-74 (e) supra note 121. The court may award
reasonable attorney's fees to any person who prevails in an enforcement action.
147. See e.g., Los Angeles, Cal., Ordinance § 10.37.6(b) supra note 143.
148. See e.g., Oakland, Ca.l., Ordinance § 12, supra note 136; Los Angeles, Cal.,
Ordinance § 10.37.5, supra note 143; Baltimore, Md., Ordinance § D5(1), supra note 116.
In the United States, contractors are also expected to comply with federal laws proscribing
retaliation for union organizing. See, e.g., Oakland, Ca.l., Ordinance § 12, supra note 136;
Los Angeles, Cal., Ordinance § 10.37.5, supra note 143.
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empowered to grant various forms
of relief including punitive damages for
149
actions.
employer
retaliatory
G. Enforcing the Protocol
Securing compliance with the living wage protocol in the world trading
system as presently constituted under the aegis of the WTO would require
honorable compromise by member states, good faith and the participation of
international governmental and non governmental organizations. To
accommodate the decentralized nature of the WTO and its free trade agenda,
the protocol would initially be a non-binding agreement; enforcement would
depend on the good faith and good sense of the members. Member states
should periodically convene to re-examine the protocol, the number of
adherents, the degree of compliance or non-compliance and the condition of
workers around the world. If the degree of compliance is deemed to be
inadequate and ifthe condition of workers around the world has deteriorated,
member states could then consider transforming the protocol into a binding
agreement with limited sanctions for non-compliance. This two-tier approach
has the advantage of flexibility and gradualism. In addition, the ILO, NGOs,
media organizations, unions, labor activists and academics (to name a few)
would be encouraged to take a leading role in collecting data about
compliance with the protocol. These groups could also be non-voting
participants in WTO Conferences.
In sum, the protocol is designed to incorporate the living wage as a core
labor and human right, without disrupting the decentralized and minimalist
WTO institutional structure. In addition, the free trade agenda of the WTO
would remain the primary focus of the organization and the limited and
informal nature of the living wage protocol would not discourage
participation of member states. Finally, the absence of a formal and rigid
sanctions mechanism the protocol provides states with the desired flexibility
as well as with needed time to make the transition from a minimum wage
system to a living wage system.1 50 By refraining from a vertically imposed

149. See e.g., Oakland, Cal., Ordinance §§ 12, 15(a)(2), supra note 137.
150.

In addition, the morally compelling nature of the living wage norm will hopefully

impel voluntary compliance with the protocol, and, probably reduce the incentives to
backslide, cheat or evade obligations. The moral consensus and commitment of humankind
to the human right to a living wage would have been strongly reflected in the creation of the
proposed plurilateral protocol. If a large and representative group of states support the
protocol, the emerging consensus may subsequently endow the human right to earn a living
wage withjus cogens characteristics. In this regard, the value of pacta sunt servanda and
shame as reasons for voluntary compliance in international law cannot be underestimated.
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regime and, relying instead on horizontal coordination, the protocol seeks to
achieve a worthy goal while giving due regard to the essence and legitimate
purposes of the WTO and the principle of state sovereignty. Consequently,
the 'normativity' problem so eloquently raised by Prosper Weil, 5 ' is not
further exacerbated by this non-binding plurilateral protocol that recognizes
the limits of new norm creation in a decentralized trading system dominated
by selfish utility maximizers.
To assure voluntary compliance with the protocol, the ILO should be
strengthened and given more oversight responsibilities. Presently, the ILO
lacks the jurisdiction to adjudge whether trade measures imposed by ILO
members for labor rights purposes are in line with trade rules under the
15 2
General Agreement on Tariffs and Trade (GATT) or other WTO treaties.
In addition, the ILO cannot waive or override trade rules even if it finds any
inconsistencies.15 3 Further, the ILO maintains that trade sanctions are not the

After all, in addition to the traditional reasons for the "foundation of obligation" such as, the
consent of states, customary practice, sanctions, and shared expectations as to authority, the
following have been suggested: " a sense of rightness, natural law or reason, social
necessity.... the 'consensus' of the international community, direct (or stigmatic) intuition,
common purposes of the participants, effectiveness, systemic goals, ..." HENKIN, supra note
12, at 37.
151. Legal positivists, who dominate traditional international legal scholarship, are gravely
concerned about the proliferation ofnorms. See Prosper Weil, Towards RelativeNormativity
in InternationalLaw, 77 AM. J. INT'L L. 413, 422 (1983). In a stinging criticism of what is
viewed as permissive norm-creation in international law, Prosper Weil contends the elevation
of certain norms over others leads to norm dilution, and an erosion of respect for norms.
Weil, is particularly frustrated by the elevation of certain norms as jus cogens, and the
penchant for the creation of obligations erga omnes. Id. at 421-422. (Obligations erga
omnes may be binding on all members of the international community, regardless of
consent). Furthermore, some legal positivists contend many new norms are so devoid of
specificity that they lack "legal value" and "belong to the realm of politics and morality."
INTERNATIONAL LAW AND DEVELOPMENT 98 (Paul de Waart ed.,1988). Additionally,
positivists are troubled that the creation of new norms jus cogens, imposing obligations erga
omnes violates the principle of sovereign voluntarism. This cardinal principle was expressed
in the Lotus case as follows: "The rules of law binding upon states.., emanate from their
own free will." Weil, supra note 151, at 420, (quoting 1927 PCIJ, ser. A., No. 10 at 18).
Although the positivist plea for sobriety in norm creation must be heeded, it is important to
recognize that a progressive international legal order is also a lodestar and cynosure for the
well being of humankind. New norm creation is an intrinsic task in the progressive
development of international law. Yet, without conceding that the positivist-traditionalists
are necessarily on firmer ground, sober-minded professionals must seek reasonable
alternatives that achieve Grotian objectives, while giving due regard to the limits of
international law and internationalism.
152. Howse, supra note 23, at 134.
153. Id.
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proper means of enforcing international labor standards.154 Yet, even without
a hierarchical enforcement role, the ILO can play a significant oversight role
in collecting and disseminating data that can be used to assess compliance
with the protocol.
In the meantime, NGOs, the media and private individuals should keep
the pressure on the WTO member states to adopt a living wage protocol.
However, the violent protests in Seattle and Davos do not serve this noble
cause. Instead, NGOs, the media and private individuals should mobilize
public opinion in support of this protocol by, inter alia, taking advantage of
the mushrooming networks of global communications to raise planetary
consciousness about the human right of all workers to living wages.,55 In
particular, the Internet revolution makes it easier to network, research and
coalesce on behalf of the cause - not to defeat the inexorable forces of
globalization - but to compel the WTO to address the fundamental right of
all to earn a living wage for honest work. Along these lines, several advocacy

154. Broughton, supra note 10, at 308.
155. For example, the living wage campaign in the United States is perhaps the most
fascinating grassroots 'movement' in recent times, particularly because of its reliance on new
communications technology, especially the Internet. A web-inspired network of community
activists, churches, unions, and NGOs are spearheading what amounts to a quiet revolution,
not just locally, but globally as well. Some of the proponents include, the Association of
Community Organizations for Reform Now (ACORN), the AFL-CIO, the National Labor
Committee, the California Liveable Wage Coalition, the Los Angeles Living Wage Coalition
and the National Association of Social Workers (NASW). The results of the campaign have
been very impressive as living wage ordinances mushroom from city to city, confirming a
domino theory of community activism. In addition, the astonishing success of the campaign
by largely discrete interest groups, despite the opposition of many highly mobilized business
organizations, sheds light on the workings of public choice theory. This theory maintains,
"legislation is the result of the political market, with demand and supply features. Interest
groups demand legislation, and legislators supply it. Hence, the ability of an identifiable
group to secure advantages in the political process depends on the group's ability to mobilize,
to organize its members into an interest group that becomes a political player.... This, in
turn, depends upon the ability of the group to overcome the free rider problem." See
CONSTITUTIONAL LAW 109 (Farber et al. eds., 1998). Injust the last four years, living wage
laws have been successfully 'demanded' in Santa Clara, CA, Portland, OR, Multonomah
County, OR, Jersey City, NJ, Saint Paul, MN, New York, NY, Milwaukee, WI (city, county
and school district), New Haven, CT, Duluth, MN, West Hollywood, CA, Los Angeles, CA,
Durham, NC, Oakland, CA, Dayton, OH, Boston, MA, Chicago, IL, San Antonio, TX,
Pasadena, CA and Detroit, MI. The movement is proceeding apace and organizers are
extending their sights beyond city or county contractors. Already, major global corporations
such as NIKE, Guess, Levi Strauss and Disney are coming under pressure to pay their
workers in developing countries living wages. More recently, the campaign is moving into
the hallowed halls of academe as activists demand living wages for eligible university
employees.
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groups have suggested that ILO "core standards" should be incorporated
WTO. 15 6 Perhaps as a result, the UN Social Summit in 1995 in Copenhagen,
accepted ILO "core standards" as a foundation for discussion of the tradelabor linkage.' 57
VI. CONCLUSION
The World Trade Organization (WTO) can no longer continue to turn
a deaf ear to the legitimate demands of global labor. In particular, the WTO
must address forthwith the matter of every worker's fundamental human right
to earn a living wage.' 58 This norm is solidly grounded in the jurisprudential
theory and it is increasingly 'hardening' as evidenced by its growing
acceptance in the international community. The WTO must therefore
recognize that the choice between free trade and fair wages is a false choice.
As the article demonstrates, a non-binding plurilateral living wage protocol
to the WTO agreements can serve as a viable framework for reconciling
workers' basic rights to earn living wages with the WTO's agenda and
institutional structure. While the human right to a living wage is not yet hard
international law, it could be considered a 'hardening international norm,' on
its way to proper inclusion into the corpus of public international law. The
adoption of the proposed plurilateral protocol into the WTO agreements
would go a long way towards making the right to earn living wages one of
the generally recognized and accepted principles of international law. Unless
the WTO takes a proactive approach to addressing its seeming indifference
to the fundamental human right of workers to earn a living wage, the violent
protests, a la Seattle and Davos, may continue to undermine the legitimate
free trade agenda of the WTO.

156. Jeremy Lehrer, TradingProfitsfor Change, 25-SPG Hum. Rts. 21 (1998).
157. Id.
158. That is, the right to a wage sufficient to supply the basic necessaries and reasonable

comforts intrinsic in realizing a sustainable and generally acceptable standard of living
consistent with the dignity of the person, including health benefits, some discretionary
income and compensated time off.

